Buffalo Journal of Gender, Law & Social Policy
Volume 22

Article 9

9-1-2013

Violent Relationships and the Ensuing Effects on Children: Should
New York Adopt a Rebuttable Presumption against Awarding
Custody to Batterers?
Elizabeth Monachino
University at Buffalo School of Law (Student)

Follow this and additional works at: https://digitalcommons.law.buffalo.edu/bjglsp
Part of the Family Law Commons, and the Law and Gender Commons

Recommended Citation
Elizabeth Monachino, Violent Relationships and the Ensuing Effects on Children: Should New York Adopt
a Rebuttable Presumption against Awarding Custody to Batterers?, 22 Buff. J. Gender L. & Soc. Pol'y 121
(2013).
Available at: https://digitalcommons.law.buffalo.edu/bjglsp/vol22/iss1/9

This Student Comment is brought to you for free and open access by the Law Journals at Digital Commons @
University at Buffalo School of Law. It has been accepted for inclusion in Buffalo Journal of Gender, Law & Social
Policy by an authorized editor of Digital Commons @ University at Buffalo School of Law. For more information,
please contact lawscholar@buffalo.edu.

VIOLENT RELATIONSHIPS AND THE ENSUING EFFECTS ON
CHILDREN: SHOULD NEW YORK ADOPT A REBUTTABLE
PRESUMPTION AGAINST AWARDING
CUSTODY TO BATTERERS?

ELIZABETH MONACHINO 1

INTRODUCTION
In a 1995 highly publicized trial, a California jury found former
National Football League player O.J. Simpson not guilty of murdering his
wife, Nicole Brown Simpson.2 While Simpson was incarcerated pending
his trial, a court appointed Brown's parents as guardians of Brown and
Simpson's two children, Justin and Sydney. 3 Post-acquittal, Simpson
petitioned for custody of his children, which Brown's parents opposed.
The court ruled in favor of Simpson and determined that the children's
interests would best be served in their father's custody.
In making its determination, however, the court failed to consider
Simpson's record of domestic violence and its effects on his children.6
Instead, the court focused on Simpson's relationship with his children.! The
court noted the children had a "'strong, positive, and healthy' relationship
with Simpson, and psychological evaluation did not present Simpson as "'a
1Juris Doctor candidate, class of 2014, at SUNY Buffalo Law School. I would like
to thank Professor Suzanne Tomkins for her feedback and guidance.
2Famous American Trials: The O.J Simpson Trial, UKMC.EDu, http://law2.umkc.
edu/faculty/projects/ftrials/simpson/simpson.htm (last visited Aug. 23, 2013).
Guardianship of Simpson, 79 Cal. Rptr. 2d 389, 393 (Cal. Ct. App. 1998).
4See id.
Marlene Rapkin, The Impact of Domestic Violence on Child Custody Decisions,
19 J. JUv. L. 404,419 (1998).
6See Guardianshipof Simpson, 79 Cal. Rptr. 2d at 404. The lower court did not
consider evidence concerning: (1) Simpson's perpetrations of domestic abuse
against Nicole Brown Simpson as recounted in her diary; or (2) whether Simpson
killed Nicole Brown Simpson. Id. at 404-05. An appeals court ruled the lower
court erred in not considering this evidence and remanded the case back to the
lower court. Id. Notably, the appeals court stated that "[d]omestic violence is
always a serious concern, and any propensity to it is certainly highly relevant
[when considering the] children's welfare." Id. at 404.
See id. at 394.
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man who has in the past, or is likely in the future, to lose control of himself
in such a manner as to emotionally or physically harm his two young
children.""
Simpson's custody case may have had a different result if
California had a statutory rebuttable presumption against awarding
custody to batterers at the time of his case. 9 The court's reasoning in
Simpson's case is misdirected because it concentrates too much on the
parent-child relationship and not enough on the pernicious effects an
abusive partner relationship has on the child.o This shortsighted approach
puts the child's well-being in grave danger, and it only perpetuates the
familial cycles of abuse."
To protect children from the negative effects of domestic abuse,
this comment posits that New York should enact a statutory rebuttable
presumption against awarding sole or joint child custody to a battering
parent.12 A rebuttable presumption removes judges' discretion in these
cases and requires the battering parent to convince the court that his "
behavior does not pose a threat to his children. Part I examines the
statistics establishing that domestic violence in the home negatively affects
the well-being of children. Part II examines Section 240 of New York's
Domestic Relations Law, which requires the court to consider domestic
violence in making a custody determination. Part III provides seven
reasons why New York should enact a rebuttable presumption against
awarding custody to batterers. Part IV considers arguments against
enacting a rebuttable presumption and sets forth reasons why these
8

id
9Rapkin, supra note 5, at 419. California has since enacted a statutory rebuttable
presumption against awarding custody to batterers. CAL. FAM. CODE § 3044(a)
(West 2012).
R. Kurtz, ProtectingNew York's Children:An Argumentfor the Creation
of a Rebuttable Presumption Against Awarding a Spouse Abuser Custody of a
Child,60 ALB. L. REV. 1345, 1361 (1997).
" See Rapkin, supranote 5, at 406-09.
10Lynne

12 Sole

custody is an arrangement where "one parent has full control and sole
decision-making responsibility." BLACK'S LAW DICTIONARY 441 (9th ed. 2009).
Joint custody includes both joint physical and joint legal custody. Joint physical
custody is where both parents share "caregiving authority;" and joint legal
custody is where both parents share "decision-making authority." Id. at 441-42.
13 This paper uses the pronouns "he," "him," or "his" to refer to the batterer and
"she" or "her" to refer to the victim for clarity purposes and because these
pronouns are consistent with domestic abuse statistics. SHANNAN CATALANO,
INTIMATE PARTNER VIOLENCE, 1993-2010, BUREAU OF JUSTICE STATISTICS U.S.
DEP'T OF JUSTICE 1, 1 (2012), available at http://www.bjs.gov/content/
pub/pdf/ipv93 10.pdf (finding that eighty percent of domestic abuse victims are
female).
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arguments are not persuasive. Finally, Part V lays out a model rebuttable
presumption statute for New York.
I.

STATISTICS DEMONSTRATE THAT DOMESTIC VIOLENCE IN THE
HOME NEGATIVELY AFFECTS CHILDREN.

Studies overwhelmingly show that children are negatively affected
when they grow up in homes where domestic violence occurs. 14 Children
are not only in physical danger as a result of domestic violence,"5 but they
also may experience negative immediate and long-term effects, including
behavioral, psychological, educational, emotional, and social difficulties.16
Further, these effects are prevalent among children even if they are not
physically harmed or do not witness the domestic violence.17
Children growing up in homes with domestic violence tend to have
oppositional behavior and are likely to be hostile and forceful toward their
peers. Further, these children often model their behavior after the abusive
parent: they use violence to release anger and resolve issues.1 9 These
behavioral issues affect other aspects of their lives, causing these children
to experience "developmental and socialization difficulties."2 0
Indeed, children raised in homes where domestic violence is
prevalent are likely to experience psychological, educational, emotional,
and social difficulties. Psychologically, these children: (1) often suffer
from anxiety, low self-esteem, depression, hyper-vigilance, and PostTraumatic Stress Disorder (PTSD); (2) have a high risk of suicide; and (3)
are likely to be diagnosed with Attention Deficit Hyperactivity Disorder
(ADHD). 21 As a result of their hyper-vigilance and ADHD, children
affected by domestic violence often experience issues in school because of
difficulty maintaining focus on their studies.22 Emotionally, these children
Act of May 21, 1996, ch. 85, 1996 N.Y. Laws 1972 § 1.
15Id. (noting a parent that abuses another parent is more likely to abuse his child).

14

Judith G. Greenberg, Domestic Violence and the Danger of Joint Custody
Presumptions, 25 N. ILL. L. REv. 403, 412-14 (2005); Steven Cohen, Children
and Domestic
Violence,
AM.
ACAD.
PHYSICIANS
ASSISTANTS,
http://members.aapa.org/aapaconf2005/syllabus/5003CohenDomesticViolence.

16Id.;

pdf (last visited Nov. 15, 2012).
171996 N.Y. Laws 1972 § 1. It is worth noting, however, that in homes where

domestic violence has occurred, more than eighty-five percent of children
witnessed the violence. Greenberg, supra note 16, at 412.
'8Greenberg, supranote 16, at 412.

191996 N.Y. Laws 1972 § 1.
20 id.

Greenberg, supranote 16, at 412-13; see also 1996 N.Y. Laws 1972
§ 1; Rapkin,
16.
supranote
Cohen,
407;
at
5,
note
supra
22 Greenberg, supranote 16, at 413.
21

124

BUFFALO JOURNAL OF GENDER, LAW & SOCIAL POLICY

Vol. XXII

often feel caught in the middle, as they try to maintain a relationship with
each parent.23 Socially, they feel isolated and have trouble trusting others
and developing friendships.24
Children raised in homes where domestic violence occurs can also
experience other, more serious negative long-term effects. These children
are likely to suffer from depression as adults and "have increased tolerance
for and use of violence in adult relationships." 2 5 More specifically, girls
who witness domestic abuse are more likely to become passive to domestic
violence as adults when compared to girls who do not witness such abuse.26
Conversely, boys who witness domestic abuse are more likely to abuse their
partners as adults than those who do not witness such abuse.27
Moreover, although one may suspect that domestic violence would
stop, or at least decrease, when parents divorce or separate, the opposite is
true: domestic violence is often most intense when the parents separate.28
Upon separation, batterers often use their children as their means of
exerting power and control over their former partner.2 9
If a child is negatively affected physically, behaviorally,
psychologically, academically, emotionally, and socially from domestic
violence, and this only intensifies when his parents separate, the question
becomes: is a child's well-being further harmed if a judge awards the
battering parent custody of the child? In other words, should there be a
rebuttable presumption against awarding custody to batterers?
II. CHILDREN ARE NOT ADEQUATELY PROTECTED DUE TO NEW
YORK'S LACK OF A STATUTORY REBUTTABLE PRESUMPTION
AGAINST AWARDING CUSTODY TO BATTERERS.
When a custody dispute arises, courts are mandated by Section 240
of the New York Domestic Relations Law to consider domestic violence as
a factor in the best interests of the child analysis. 30 The statute states, in
pertinent part:
23
24

Id. at 414.
Id. at 412-13; Rapkin, supra note 5, at 407.

25 Cohen, supra note 16.
26 See, e.g., Kurtz, supra note
27 See id.

10, at 1352.

1996 N.Y. Laws 1972 § 1.
See ELIZABETH M. SCHNEIDER ET AL., DOMESTIC VIOLENCE AND THE LAW:
THEORY AND PRACTICE 517-18 (Robert C. Clark et al. eds., 2d ed. 2008).
30 N.Y. DOM. REL. LAW § 240 (McKinney 2013). The best interests of the child
analysis is an analysis where the court weighs various factors to determine a
custody arrangement that best serves the child. See Raynore v. Raynore, 940
N.Y.S.2d 176, 177 (App. Div. 3d Dep't 2012).
28

29
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Where either party to an action concerning custody of or a
right to visitation with a child alleges in a sworn petition or
complaint or sworn answer, cross-petition, counterclaim or
other sworn responsive pleading that the other party has
committed an act of domestic violence against the party
making the allegation or a family or household member of
either party, as such family or household member is defined in
article eight of the family court act, and such allegations are
proven by a preponderance of the evidence, the court must
consider the effect of such domestic violence upon the best
interests of the child. . . .
The New York legislature added this section in 1996, making
domestic violence the only codified factor in the best interests of the child
analysis. 32 The legislative findings provide insight into why this is so. The
legislature codified this factor based on the well-researched facts noted in
Part I above, which establish that children are negatively affected when
raised in a home where domestic violence occurs, and that domestic
violence is often most severe upon the separation of the parents. Based on
these considerations, the legislature concluded that a child's interests are not
best served in a home environment where one parent uses violence as his
mechanism of control.34 Because a home filled with domestic violence
severely affects the well-being of children, the legislature determined it was
necessary to codify the domestic violence factor to ensure courts give

31

N.Y. DOM. REL. LAW § 240. The domestic violence definition in custody casesas compared to family offense cases-is broader: it includes "'physical or
psychological violence."' Kim Susser, Weighing the Domestic Violence Factorin
Custody Cases: Tipping the Scales in Favor of Protecting Victims and Their
Children, 27 FORDHAM URB. L.J. 875, 878-79 (2000) (quoting 1996 N.Y. Laws

33

1972 § 1).
Susser, supra note 31, at 878. The other best interests of the child factors have
developed through case law. See id.These factors include:
[M]aintaining stability in the child's life, the wishes of the child, the
quality of the home environment, each parent's past performance,
relative fitness and ability to guide and provide for the child's
intellectual and emotional development, and the effect the award of
custody to one parent would have on the child's relationship with the
other. Fletcher v. Young, 722 N.Y.S.2d 100, 102-03 (App. Div. 3d
Dep't 2001).
1996 N.Y. Laws 1972 § 1.

34

id,

32

126

BUFFALO JOURNAL OFGENDER, LAW & SOCIAL POLICY

Vol. XXII

evidence of domestic violence "weighty consideration"3 " in the best
interests of the child analysis.3 6
Since the enactment of this statute, however, courts have generally
failed to give proper weight to the domestic violence factor when
determining the best interests of the child. Courts tend to acknowledge the
existence of domestic violence as merely one factor in the best interests of
the child analysis, 37 but they fail to give domestic violence the "weighty
consideration" it deserves.38 Further, courts often view actions that do not
directly implicate the abuser's relationship with his child-such as partner
abuse-as insignificant.3 9
For example, in Booth v. Booth, the court affirmed an order of
custody to the father. 40 Although it was established that there was an
incident of domestic abuse where "[the father] grabbed [the mother], used
obscene and abusive language, and prevented her from calling the police,"
the court nevertheless held it was in the best interests of the children to be
in their father's custody, "particularly in view of the testimony that the
children were not upset after that incident occurred." 4' The court's analysis
of the domestic violence factor is suspect for two reasons. First, the court
did not give the domestic violence factor "weighty consideration," noting
that it was only required to consider the domestic violence factor in
determining the best interests of the child.42 Second, the court's support for
dismissing the domestic violence incident-that the children were not upset
after the incident occurred-contravenes the legislature's finding that
incidents of domestic violence have more than mere immediate effects on
children; domestic violence exposure can negatively affect children
throughout their childhood, and these effects often continue into their adult
life.43
Additionally, in In re Calmeek MM, the court granted custody of
the child to the father despite his record of domestic violence toward the

3 The legislature also uses the phrase "great consideration" in stating how the court
should weigh the domestic violence factor. Id.
36
d
3 See Booth v. Booth, 778 N.Y.S.2d 643, 644 (App. Div. 4th Dep't 2004).
38 1996 N.Y. Laws 1972 § 1.
39 Kurtz, supranote 10, at 1361 (opining that judges may not consider the effects of
domestic abuse on children significant because the effects are not palpable).
40 778 N.Y.S.2d at 644.
41 id.
42 d

43 1996 N.Y. Laws 1972 § 1("It is well documented that family violence is cyclical
and self-perpetuating. Children who live in a climate of domestic violence learn
to use physical violence as an outlet for anger and are more likely to use violence
to solve problems while children and later as adults.").
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child's mother.4 Although the court correctly emphasized the totality of the
circumstances in the best interests of the child analysis, 45 it failed to give
the domestic violence factor the great weight it deserves.
Moreover, in Farinav. Farina,the court affirmed an award of sole
custody to the father, despite an allegation of domestic violence that was
undisputed by the father.46 The court noted the children had been living
with their father for five years, were safe living with him, and wished to
remain in his custody.4 7 In this case, the court minimized the domestic
violence incident by merely acknowledging it occurred, and it instead
focused on the parent-child relationship and the children's preferences.48
Further, in Mackey v. Mackey, the court affirmed an order allowing
the father to have unsupervised visits with the child despite the mother's
allegations that the father physically abused the mother in the past.4 9 The
court noted that there may have been abuse, but it held the mother failed to
show that the abuse negatively affected the child.50 This holding conflicts
with the legislature's findings that it is not in the best interests of a child to
live in a home filled with violence."1 The court turned a blind eye to the
potential harm that could be imposed on the child by allowing unsupervised
visits, and it failed to give domestic violence proper weight in its analysis.
In sum, these cases demonstrate the unwillingness of courts to give
domestic violence "weighty consideration" in the best interests of the child
analysis. Instead of acknowledging that domestic violence has detrimental
effects on children, courts-in determining the child's best interests-tend
to inappropriately narrow the scope of their analysis to only those
allegations directly affecting the parent-child relationship.52

44

795 N.Y.S.2d 776, 777-78 (App. Div. 3d Dep't 2005).

45 Id.
46
47

919 N.Y.S.2d 595, 596-97 (App. Div. 3d Dep't 2011).
Id. at 596.

See id. at 596-97.
49 Susser, supra note 31, at 897 (citing Mackey v. Mackey, 696 N.Y.S.2d 695, 695
48

50
51

52

(App. Div. 2d Dep't 1999)).

Id. (citing Mackey, 696 N.Y.S.2d at 695).
Id. at 897-98. Admittedly, some courts have properly given domestic violence
the weight it deserves in its best interests of the child analysis. See, e.g.,

Cobourne v. James, 826 N.Y.S.2d 696, 697 (App. Div. 2d Dep't 2006) (awarding
sole custody to the mother where the evidence established that the father was
physically and verbally abusive to the mother).
Kurtz, supra note 10, at 1361-62; see also Rapkin, supra note 5, at 412.
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III. To PROTECT CHILDREN, NEW YORK SHOULD ENACT A
REBUTTABLE PRESUMPTION AGAINST AWARDING CUSTODY TO
BATTERERS.

Given the failure of courts to properly weigh domestic violence
allegations in the best interests of the child analysis, New York should
enact a rebuttable presumption against awarding custody to a batterer. A
rebuttable presumption is necessary for seven reasons. First, social science
data indicates that children are not only in physical danger as a result of
domestic violence, but that they also experience a number of behavioral,
psychological, emotional, educational, and social difficulties."
Second, the burden should be on the batterer to show that his
violent behavior toward his former wife or partner does not pose a threat to
his children.54 In a derivative neglect case under Article Ten of the Family
Court Act, derivative findings of abuse are premised upon the "common
understanding" that if a parent harms one child, he is likely harming his
other children as well. In these cases, the burden is on the abusive parent
to show the "circumstances giving rise to the findings of abuse against one
child [do not] exist as to the other child[ren]." 56 The rationale behind
placing the burden on the abusive parent is accountability: it forces the
parent to acknowledge his faults and demonstrate to the court that he does
not pose a threat to his other children." This rationale can be convincingly
58
applied to the domestic violence context. It is a "common understanding"
that a father abusing his wife or partner is likely placing his children in
grave danger. 59 Hence, the onus should be placed on the abusive parent to
convince the court that he does not pose a threat to his children's overall
well-being.o

5 Supra PartI.
54 Rapkin, supranote 5, at 416.

5 In re Marino S., 100 N.Y.2d 361, 374 (2003).
56 Susser, supranote 31, at 902.

5 See id
58

59 See supra PartI (opining that statistics demonstrate that children are likely to be
physically, behaviorally, psychologically, educationally, emotionally, and
socially harmed if one parent abuses the other); cf In re Marino S., 100 N.Y.2d
at 374 (noting derivative neglect findings are often sustained based on the notion
that if a parent is harming one child, he likely is putting his other child in harms
way as well).
60 Susser, supranote 31, at 902.
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Third, there has been judicial resistance to domestic violence
claims in custody cases. 6 1 Although State Court judges have made progress
in understanding the dynamics of abusive relationships, Family Court
62
judges have failed to make a similar progression. Family Court judges
"retain a mental 'bifurcation' between 'custody/visitation' matters and
'domestic violence' matters."63 Moreover, they have an equality rationale
when it comes to parenting.64 They recognize that, although mothers
historically have been considered the "'natural' parents," society believes
fathers should be more involved in their children's lives. 65 Hence, these
judges attempt to overcome this natural parent notion by favoring fathers.66
Indeed, when fathers seek custody of their children, they are highly likely to
prevail.
Further, there is judicial skepticism when a mother alleges domestic
violence in a custody case. A judge is more likely to believe a mother at a
hearing for an order of protection when her bruises and marks are
prevalent. 8 On the other hand, judges are often skeptical when a mother
alleges abuse in a custody case.6 9 Judges may reject claims as exaggerated
and underestimate the severity of the abuse. 70 Because they tend to not
have a full understanding of the dynamics of abusive relationships, judges
often fail to: (1) acknowledge that victims may minimize the abuse out of
shame; and (2) consider "the reality that domestic abuse spans a wide
spectrum of behaviors."7 1

61

See generally Joan S. Meier, Domestic Violence, Child Custody, and Child
Protection: UnderstandingJudicialResistance and Imagining the Solutions, 11
AM. U. GENDER Soc. POL'Y & L. 657, 667-92 (2003).

See id. at 667. New York's Integrated Domestic Violence (IDV) courts have
helped remedy some of this insulation, but this is still not enough; judicial
skepticism and bias can still be present in a case decided by only one judge. See
id. at 668.
63
1Id. at 672.
64
Id. at 680.
62

65
66
67

Id.
Id.
Krista Carpenter, Why Are Mothers Still Losing: An Analysis of Gender Bias in
Child Custody Determinations, 1996 DET. C. L. MICH. ST. L. REv. 33, 41 (1996)

(noting that when fathers seek custody of their children, the court finds in their
favor over half of the time).
See Clare Dalton, When Paradigms Collide: Protecting Battered Parents and
Their Children in the Family Court System, 37 FAM. & CONCILIATION CTS. REV.
273, 282 (1999).
69 Meier, supra note 61, at 681.
70 Id. at 684-85.
71 Id. at 685.
68
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Moreover, the demeanors of the batterer and victim often starkly
contrast one another, leading judges to react negatively toward the victim. 72
When in the presence of her batterer in the courtroom, memories of abuse
may overcome the victim and affect her behavior. The victim may be
emotional, angry, irritable, or even silent. 74 These behaviors tend to
diminish a victim's credibility in front of the judge, especially if an abusive
partner appears composed and confident.7 ' Also, batterers are 'skillfully
dishonest'; they are able to convince themselves and the judge that they did
not inflict any harm on the other parent.
Additionally, the legislature did not give clear guidance to the
courts when codifying domestic violence as a required factor in the best
interests of the child analysis, 77 which likely exacerbates the problem of
judicial resistance to domestic violence claims. The standard "weighty
consideration" is vague; the legislature provided no further explanation as
to the meaning of "weighty consideration." 7 In sum, a rebuttable
presumption would remedy the problems of judicial resistance toward
domestic violence claims. It takes discretion away from judges who: (1)
lack knowledge about the dynamics of violent relationships; or (2) have a
bias against a victim of domestic violence.so
Fourth, several authorities have recommended or enacted a
statutory rebuttable presumption against awarding custody to batterers. "
Recognizing the connection between intimate partner abuse and the harmful
effects on children-and that many judges are still unaware of domestic
violence subtleties-Congress, the Model Code of Domestic and Family
Violence (MCDFV), and the American Bar Association (ABA) have
7

2 Id. at

690.

7 See Kim Susser, Litigating Custody and Visitation in Domestic Violence Cases,
in LAWYER'S MANUAL ON DOMESTIC VIOLENCE: REPRESENTING THE VICTIM 59,

59-60 (Jill Laurie Goodman & Dorchen A. Leidholdt eds., 2006) [hereinafter
Litigating Custody], available at http://www.nycourts.gov/ip/womeninthecourts/
DV-Lawyers-Manual-book.pdf.
74 See Meier, supranote 61, at 691-92; see also Litigating Custody, supra note 73,

at 60.
7 See Meier, supra note 61, at 690; see also Litigating Custody, supra note 73, at

60.
76 Meier, supra note 61,

at 690 (quoting LUNDY BANCROFT AND JAY G.

SILVERMAN, THE BATTERER AS PARENT 124 (2002)).

7 Susser, supranote 31, at 878, 905.
78Id at 878; see also
1996 N.Y. Laws 1972 § 1(finding domestic violence should
be a "weighty consideration in custody and visitation cases" because of its
"corrosive impact" on the children).
7 See Rapkin, supranote 5,at 416.
80

id
" See id.at 417.
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recommended that states enact a rebuttable presumption against awarding
custody to batterers.82 In 1990, Congress enacted Concurrent Resolution
172, which states, "credible evidence of physical abuse of a spouse should
create a statutory presumption that it is detrimental to the child to be placed
in the custody of the abusive spouse." 84 Congress passed this resolution in
an attempt to influence states to enact a rebuttable presumption.
In
discussing the Resolution, the House Representatives noted instances where
the judicial system "let down" domestic violence victims. 86
The MCDFV, enacted the same year as Congress' Concurrent
Resolution 172, mandates:
In every proceeding where there is at issue a dispute as to the
custody of a child, a determination by the court that domestic
or family violence has occurred raises a rebuttable
presumption that it is detrimental to the child and not in the
best interest of the child to be placed in sole custody, joint
legal custody, or joint physical custody with the perpetrator of
family violence.87
The comments to this statutory section note that there is extensive research
supporting the need for this presumption.
Additionally, in 1994, the ABA compiled a report to its president
recommending that states enact a statute creating a rebuttable presumption

82
83

Id
A concurrent resolution is a "legislative measure . . . generally employed to

address the sentiments of both chambers, to deal with issues or matters affecting
both houses." United States Senate Glossary, SENATE.Gov, http://www.senate.
gov/reference/glossaryterm/concurrent resolution.htm (last visited Dec. 17,
2012). Concurrent resolutions are not laws; the President does not sign them. Id.
84 Rapkin, supranote 5, at 417 (quoting H.R. Con. Res. 172, 101st Congress (1990)
(enacted)). Although the resolution is limited to only physical abuse, there have
been significant strides to increase awareness that abuse can be more than
physical. See Domestic Violence, U.S. DEP'T OF JUSTICE, http://www.ovw.
usdoj.gov/ domviolence.htm (last visited Aug. 22, 2013) (noting there are
various ways to engage in domestic violence, such as emotional, psychological,
and economic abuse). As such, Congress's underlying rationale-that domestic
abuse is harmful for children-can be applied to all forms of abuse. See H.R.
Con. Res. 172.
85 Rapkin, supra note 5, at 417.
86 Kurtz, supra note 10, at 1365-66.
87 MODEL CODE ON DOMESTIC AND FAMILY VIOLENCE § 401 (1990).
88 Id
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against awarding custody to batterers. 8 This report asserts that a
perpetrator of intimate partner violence is unfit to have custody of his
children. 90
Further, as of 2011, twenty-three states and the District of
Columbia have followed the recommendations of Congress, the MCDFV,
and the ABA by enacting a statutory rebuttable presumption against
awarding custody to batterers. 91 Studies of appellate cases in these
jurisdictions indicate the rebuttable presumption has been effective in
ensuring that courts earnestly consider allegations of domestic violence in
custody decisions.92
Fifth, many of the aforementioned states enacted a rebuttable
presumption against awarding joint custody of the child to the abuser and
the mother.93 Indeed, this is because joint custody is not an appropriate
arrangement. A joint custody arrangement enables the abuser to continue to
exercise power and control over the mother because this arrangement
requires the abuser and the mother to frequently interact with one another. 9 4
Indeed, the abuser is likely to use the children as his means to continue to
control the mother by employing tactics such as: (1) impairing the mother's
authority with the children by permitting the children to engage in acts that
the mother would not otherwise allow; (2) denigrating the mother in the
children's presence; or (3) encouraging the children to disrespect their
mother. 95 As such, the batterer should not be able to retain joint custody
without rebutting the presumption.

89

See Nancy K.D. Lemon, Statutes Creating Rebuttable Presumptions Against
Custody to Batterers:How Effective Are They?, 28 WM. MITCHELL L. REV. 601,

607 (2001).
90 Rapkin, supranote 5, at 417.
91 Rebecca E. Shiemke, Domestic Violence Legal Remedies in Other States, 2011
available at www.michbar.org/joumal/pdf/
MICH. B.J. 37 (2011),

pdf4articlel908.pdf. Many states have enacted their rebuttable presumption
statute after the MCDFV; see, e.g., HAw. REV. STAT. ANN. § 571-46(9)
(LexisNexis 2006).
92 See generally Lemon, supra note 89, at 622-67 (noting, for example, that an
Alabama appellate court, in upholding a modification ofjoint custody in favor of
sole custody to the mother, emphasized that joint custody is contrary to the
child's best interests when a father isabusive).
93 See, e.g., NEV. REV. STAT. ANN. § 125.480 (West 2012) (indicating that when the
court finds by clear and convincing evidence that one parent abused the other, a
"rebuttable presumption [arises] that . . . joint custody of the child by the
perpetrator ofthe domestic violence is not in the best interest of the child.").
94 Rapkin, supranote 5, at 411.
1 SCHNEIDER ET AL., supra note 29, at 536 (citing BANCROFT & SILVERMAN, supra
note 76.)
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Sixth, the rationale for creating a rebuttable presumption is similar
to the rationale underlying the prohibition against awarding custody to a
parent that has murdered his spouse. 6 New York prevents courts from
granting custody or visitation to any person convicted of murdering the
child's parent. 97 The rationale behind adopting such a statute-that it poses
great danger to a child emotionally, psychologically, and physically 98 -can
be applied to the domestic violence context. Indeed, the legislature, in
codifying domestic violence as a factor deserving "weighty consideration"
in the best interests of the child analysis, recognized a child growing up in a
home with domestic violence suffers from these same pernicious effects.99
Hence, it is peculiar that the legislature failed to adopt a similar provision
creating a rebuttable presumption against awarding custody to a batterer.
This disparity may have to do with the private-public distinction between
homicide and domestic violence. Homicide is a crime against the state,
while domestic violence has traditionally been viewed as a private issue
that the state should refrain from involving itself in.'0 0
Seventh, a rebuttable presumption incentivizes the abusive parent
to stop his abusive behavior. For example, an abuser may love his children
despite his abuse against the children's mother, and a rebuttable
presumption would provide him with a reason to control his perpetrations
of abuse. As mentioned in Part I, domestic abuse perpetuates a vicious
cycle-the children are more likely to be abusers or be abused. o' A
rebuttable presumption could put a halt to that cycle. As the father stops
the abuse, the family culture will likely become more positive, and the
children will be raised in a healthier environment.
In sum, New York should enact a rebuttable presumption against
awarding custody to a batterer. A parent using violence to exert power and
control over the other parent "acts directly contrary to the best interest[s] of
his child."'o2 As such, the onus should be placed on him to prove to the
court he does not pose a threat to his children.' 03

96

N.Y. DOM. REL.

LAW

§ 240 (McKinney 2013).

97 Id.

98 Cf Lillian Wan, ParentsKilling Parents: CreatingA Presumptionof Unfitness,

63 ALB. L. REv. 333, 353 (1999) (noting that when one parent murders his
spouse, he exhibits a willful neglect toward his child's welfare).
99 1996 N.Y. Laws 1972 § 1.
100 Radha Mohan, The JessicaLenahan Ned Gonzales Story, 27 CONN. J. INT'L L.
391, 405 (2012).
10' See supraPart I.
102
103

Rapkin, supra note 5, at 419.
Susser, supra note 31, at 902.
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ENACTMENT,

A

REBUTTABLE PRESUMPTION STATUTE IS THE BEST OPTION TO
PROTECT THE WELFARE OF CHILDREN.

Some legal scholars and father's rights advocates have made
arguments against a rebuttable presumption. For example, some have
argued a rebuttable presumption could violate a batterer's due process
rights. 104 A law that is rationally related to a legitimate governmental
interest, however, survives the due process inquiry. os Here, the state has a
legitimate interest in protecting the health and safety of children, and the
rebuttable presumption against awarding custody to batterers is rationally
related to this interest because it serves to protect the welfare of children.' 06
Additionally, some have argued a rebuttable presumption is not the
proper remedy to solve judicial resistance to domestic violence allegations
in custody cases.10 7 Instead, they argue that mandatory education for judges
on domestic violence issues is the proper remedy. 108 This argument is
premised on the idea that "[a] better understanding of the dynamics of
domestic violence will enable judges to . . . craft fairer custody
decisions."l 09 This is not an adequate remedy for two reasons. First, judges
still retain significant discretion, and second, judges may not find the
training persuasive and may continue to make decisions based on their
intuitive beliefs.
Another argument made in opposition to a rebuttable presumption
is that judges should retain discretion in child custody decisions. 110
However, due to the judicial bias in favor of fathers and resistance toward
domestic abuse claims discussed in Part III above, this argument is not
persuasive."' Indeed, judges are likely to find in favor of fathers in custody
decisions because of the societal notion that fathers should be more
involved in the lives of their children.112 Judges also tend to resist
allegations of domestic violence because they lack understanding about the
dynamics of abusive relationships." 3 As such, discretion needs to be taken
out of the hands ofjudges to protect the welfare of the child.

104 Rapkin, supra note 5, at 418.
105 id.
106 id.

"oId at 419.
Old at 418.
"1See supra Part III; see also Kurtz, supra note 10, at 1373-74.
112 See supra Part III.
113 See id.
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Lastly, one may argue that a battered woman is not fit to be a
parent because she may be suffering from a psychological illness, such as
PTSD, as a result of being battered.1 4 However, this argument rests on an
assumption that there is a long-term link between being battered and
parenting abilities." 5 Statistics rebut this assumption; a study published in
1998 showed "significant improvement in affected mothers' parenting
within six months of leaving a domestic violence shelter."' 16
None of the aforementioned arguments should be given substantial
weight because they overlook the crucial consideration in a custody
determination-the child's best interests. A child's interests are further
harmed if he or she is in the custody of the batterer. A rebuttable
presumption is necessary to hold batterers accountable for their actions and
to protect the physical, behavioral, psychological, educational, emotional,
and social well-being of a child.
V. THE

BEST FRAMEWORK FOR NEW YORK'S REBUTTABLE
PRESUMPTION STATUTE IS A PRESUMPTION AGAINST AWARDING
SOLE OR JOINT CUSTODY TO BATTERERS.

If the judge finds, by a preponderance of the evidence,' '7 there is
domestic violence, "' the ideal custody statute calls for a rebuttable
presumption against awarding sole or joint custody to the parent
perpetrating the violence. I19 Moreover, the standard for rebutting the
presumption should be a "clear and convincing evidence" standard. 120
Because statistics demonstrate that an abusive partner relationship
negatively affects the child, 121 this high standard must be enacted to
supra note 29, at 535.
"' Id. at 536.
116 Id. (citing George Holden et al., Parenting Behaviors and Beliefs
of Battered
Women, in CHILDREN EXPOSED TO MARITAL VIOLENCE 289 (G.W. Holden et al.
114 SCHNEIDER ET AL.,

117

118

eds., 1998)).
The preponderance of the evidence standard is chosen here because it is the
standard for New York's current custody statute. N.Y. DOM. REL. LAW § 240.
Because there are many types of domestic violence, the definition of domestic

violence should be broad. One suitable definition for the statute might be:
"[a]busive behavior in any relationship that is used by one partner to gain or
maintain power and control over [a current or former] intimate partner."
Domestic Violence, supra note 84. This definition would encompass all types of

abuse, including physical, emotional, psychological, sexual, and economic
abuse. Id.
'9 E.g., MODEL CODE ON DOMESTIC AND FAMILY VIOLENCE § 401.
120 North Dakota, for example, requires the batterer to rebut the presumption by
clear and convincing evidence. N.D. CENT. CODE § 14-09-06.2 (2013).
121 See supra Part
I.
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convince the court that it is in the child's best interests to be in the abusive
parent's custody.
Unless rebutted, required supervised visits between the child and
abusive parent are the best option for the child's safety and well-being.12 2
This option allows the abusive parent to see the child, while preventing the
abuser from maintaining power and control over the victim. 123 The
supervisor can be a court-appointed individual or a family member. 124
However, a family member of the batterer may be subject to the abusive
parent's manipulation and control. 12 5 Therefore, when choosing a family
member, it should be someone who is not intimidated by the abusive parent
and is willing to attend all supervised visitation sessions. 12 6
CONCLUSION
In conclusion, New York should enact a statutory rebuttable
presumption against awarding custody to batterers when domestic violence
is properly alleged. The onus should be on the abusers to convince the
court that they are fit to have custody of their child. This provision
prevents judicial bias in custody decisions and incentivizes batterers to stop
abusing their partners. The rebuttable presumption is necessary to protect
children and victims of domestic violence.

See Tonia Ettinger, Domestic Violence and Joint Custody: New York Is Not
MeasuringUp, 11 BUFF. WOMEN'S L.J. 89, 101-03 (2003).
123 See id.
124 SCHNEIDER ET AL., supra note 29,
at 563.
125 Nat Stern & Karen Oehme, The Troubling Admission of Supervised
Visitation
Records in Custody Proceedings,75 TEMP. L. REv. 271, 272 (2002).
126 SCHNEIDER ET AL., supra note 29,
at 563.
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